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Abstract Section 43 of the Crime and Courts Act 2013 has amended s. 76 of the Criminal Justice and Immigration
Act 2008 such that a person may be acquitted in a case of self-defence in his or her own home where he or she
uses disproportionate, but not grossly disproportionate, force against an intruder. This extends to circumstances
where a householder intentionally kills such an intruder. This amendment, a result of Conservative Party policy,
appears to be based on populist appeal and a response to certain high-profile cases. By comparison, Australian
home invasion legislation imposes limitations on the rights of a householder to kill in circumstances such as a home
invasion. In addition, a number of Australian jurisdictions provide for a partial defence of excessive self-defence.
Section 43 provides only that the disproportionate force used by a householder be reasonable in the circumstances
as the householder believed them to be. Further to this, the amendments are vague, ambiguous and likely to create
significant uncertainty.

Keywords Home invasion; Self-defence; Castle doctrine; Disproportionate force; Partial defence

On 10 May 2012, the Crime and Courts Bill 2012 was introduced to the House of Lords, and subsequently read for
the first time in the House of Commons on 19 December 2012. The Bill received Royal Assent on 25 April 2013,
and subsequently became the Crime and Courts Act 2013. The Bill had numerous objectives, relating to the
administration of courts, reform of immigration laws, dealing with proceeds of crime, and so on. One objective,
however, which is the topic of this article, is to reform the law of self-defence in the case of a home owner in his or
her own home acting against an intruder. Clause 30 of the Bill proposed to achieve this via the amendment of s. 76
of the Criminal Justice and Immigration Act 2008 (hereafter 'the 2008 Act').t

In discussing what was cl. 30, the Justice Secretary, Chris Grayling, stated that the purpose of this Bill was to give
more legal protection to those householders who used force when confronted by burglars in their residences.?
Where such force was necessary and reasonable then the existing law entitled the householder to an acquittal.
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What was lacking, according to Grayling, was further protection to those householders who used disproportionate
force in such circumstances.

Grayling made it clear that grossly disproportionate force would still lead to a conviction which could be murder in
circumstances of an intention to kill or inflict grievous bodily harm. However, householders who used
disproportionate force, but less than grossly disproportionate force, could still be deemed to have used reasonable
force in accordance with s. 76.

As it stands, s. 76 still preserves the common law defence of self-defence?® and provides statutory guidance on the
methodology to be applied when determining whether a defendant's use of force in a purported situation of self-
defence was reasonable. For example, the section provides that a defendant is entitled to rely upon a genuine but
mistaken belief as regards the existence of any circumstance,* unless the mistake was caused by intoxication,®> and
if a person honestly and instinctively believes his or her actions were necessary for a legitimate purpose,® then that
is 'strong evidence that only reasonable action was taken by that person'.” Prior to the amendment, however, the
section did not differentiate between cases of self-defence that occur in one's home or elsewhere, such as on the
street. It applied equally to any situation where self-defence was raised.

In 2012, s. 76 was amended by s. 148 of the Legal Aid, Sentencing and Punishment of Offenders Act 2012.8 This
amendment added the common law defence of defence of property to the list of defences® covered by s. 76 as well
inserting a new provision under subs. (6A), which states that:

In deciding the question mentioned in subsection (3), a possibility that D could have retreated is to be considered
(so far as relevant) as a factor to be taken into account, rather than as giving rise to a duty to retreat.'°

The effect of subs. (6A) is significant in that it appears to abolish a duty to retreat.’? Whether there has been any
form of retreat is now only a factor, along with others, to be considered as part of 'the circumstances as D believed
them to be ...".12

In order to appreciate the operation of s. 76 and the impact of the 2012 amendments, regard must be had to two
subsections. First, s. 76(7), which states that:

In deciding the question mentioned in subsection (3) the following considerations are to be taken into account (so
far as relevant in the circumstances of the case)—

(@) that a person acting for a legitimate purpose may not be able to weigh to a nicety the exact measure
of any necessary action; and

(b) that evidence of a person's having only done what the person honestly and instinctively thought was
necessary for a legitimate purpose constitutes strong evidence that only reasonable action was taken by
that person for that purpose.

Secondly, s. 76(6), which states that:

... the degree of force used by D is not to be regarded as having been reasonable in the circumstances as D
believed them to be if it was disproportionate in those circumstances.

This subsection affords a defendant some latitude insofar as a trier of fact may assess the reasonableness of the
defendant's actions as he or she reasonably perceived them to be, not as they actually may have been.
Nonetheless, it ultimately imposes an objective limitation and says that the degree of force must not have been
disproportionate in those circumstances.'3

This is now altered through the introduction of s. 76(5A) to the 2008 Act, which reads:
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In a householder case, the degree of force used by D is not to be regarded as having been reasonable in the
circumstances as D believed them to be if it was grossly disproportionate in those circumstances.

Section 76(6) is also amended by inserting at the beginning ‘In a case other than a householder case'.'* A
'householder case' is defined in the new s. 76(8A)—(8C) and broadly means a situation where the victim was a
trespasser in the defendant's dwelling.

Now, in those cases where a person defends himself in his own residence, the defendant cannot rely on self-
defence where the degree of force used was objectively grossly disproportionate, but is entitled to rely on force
which is disproportionate, if such disproportionate force was reasonable in the circumstances as the defendant
believed them to be. As such, there appears to be no apparent obstacle therefore to this leading to an acquittal in
cases of both murder and manslaughter where a defendant, acting in self-defence, Kills using disproportionate force
in a householder case if it was reasonable in the circumstances as the householder believed existed. This places a
householder case in stark comparison with every other case of self-defence under s. 76(6) of the 2008 Act, where
defendants must fail if their use of force was disproportionate. To understand the amendments better, Part 1 of this
article will discuss the background to the Crime and Courts Act 2013 further as well as some additional
consideration of the provisions.

Part 2 will present the legislative provisions enacted in various Australian states which deal with householder cases,
as well as display, through seminal cases, their application. Part 3 of the article will consider the differences
between s. 76 of the 2008 Act, as amended by s. 43 of the Crime and Courts Act 2013, and those Australian
provisions, and will argue that there is a case for the inclusion of specific home invasion legislation, but there is a
need to achieve an appropriate balance.

1. Background

Section 43 of the Crime and Courts Act 2013 was the result of the Conservative Party's pledge to amend the law
regarding the reasonable force test for householder's who kill or injure intruders. This pledge was part of the Party's
2010 election manifesto but it reflects Conservative Party policy that goes back much farther than this.

The appropriate starting point is the case of R v Martin.’®> The facts of this case are well known and only briefly
outlined here. Martin had been the victim of a number of burglaries. One evening in 1999 he saw three persons
prowling outside his property. He then hid, but armed himself with a loaded shotgun. When the prowlers had
approached within close range he shot at them, killing one and wounding another. Martin was charged with murder
and wounding and in 2000 was convicted at trial. At trial his defence of self-defence was rejected by the jury. On
appeal his conviction for murder was reduced to manslaughter based on ‘'fresh evidence' of diminished
responsibility.

Two years after Martin, and in response to the continuing debate around a householder's rights against burglars,
UK Conservative MP Roger Gale pushed his Criminal Justice (Justifiable Conduct) Bill in April 2004 to the Second
Reading stage in the House of Commons. This Bill would have permitted a householder 'to use any force if he
(subjectively) believed that another person was a trespasser and he was acting in self-defence’.® The Bill did not
proceed any further, but the then Parliamentary Under-Secretary of State, Fiona Mactaggart, commented that it
would have created a 'spiral of violence and retaliation'.1” The Bill, however, was a result of a media campaign in
response to the Martin case which described his conviction as a travesty. As noted in the Guardian in 2001:

By the time Tony Martin made his first court appearance charged with the murder of teenage burglar Fred Barras,
his case had become a cause célebre.

Neighbours and strangers alike held a demonstration outside King's Lynn magistrates court demanding his release
and some sections of the media were already lionising him.
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He was depicted as the ordinary man who, plagued by burglars and let down by the police, had struck back but was
now being persecuted for his actions.

Over the coming months, politicians, commentators and public opinion turned the Norfolk farmer into something
approaching a folk hero.18

While Gale's Bill was rejected, the Conservative Opposition reignited the debate in late 2004 with Conservative MP
Patrick Mercer introducing the Criminal Law (Amendment) (Householder Protection) Bill 2004.1° The similarities with
cl. 30 of the Crimes and Court Bill are obvious, Mercer's Bill stating that a householder should only be guilty of an
offence of homicide or assault where the force used was 'grossly disproportionate'. Significantly, Mercer noted that
his Bill would bring the criminal law in line with the civil law which had been amended following Martin. This resulted
from the action taken by the wounded burglar who sought to sue Martin for damages. As the law then stood, he
would have had to prove that Martin had used ‘unreasonable force'.?® This was amended by the then Labour
government so as to raise this to 'grossly disproportionate’ force.?* At the time there was also apparent support from
the Labour government for a change to the criminal law, but no action was taken.??

The debate would appear to have largely disappeared until the Hussain case in 2008.2% In Hussain, the second
defendant, Munir Hussain, was tied up along with his family by a group of burglars. Munir's son managed to get free
and ran to the house of his uncle Tokeer (the first defendant). Both defendants then chased one of the burglars out
of the house and down the street. Having caught him, they attacked the victim with a variety of weapons including a
cricket bat. As a result the victim suffered a fractured skull and serious permanent brain damage as well as other
injuries. His brain damage had actually rendered him unfit to plead at his trial for the various burglary and related
offences. Both defendants were found guilty at trial of causing grievous bodily harm with intent and sentenced to 39
and 30 months' imprisonment respectively.?* Significantly, neither brother raised self-defence at their trials, but
argued instead that they did not carry out the assault. This did not seem to matter for the press, particularly the
Telegraph, or the Conservative Party; Chris Grayling announcing that a Conservative government would legislate to
protect the rights of the victim.2>

The Hussains subsequently appealed against their convictions, but these were dismissed as the need for self-
defence had long passed, the Court of Appeal stating:

Even allowing for all the provocation, Munir Hussain and Tokeer Hussain were rightly prosecuted. The verdict of the
jury must be respected. This level of violence was unlawful. However, the principle that concerned the judge that
nobody can take the law into their own hands and administer revenge punishment has been vindicated.?¢

Given the exceptional circumstances of the case, however, and perhaps in response to community sympathy and
media attention, the Court of Appeal felt that this was a case where there was a strong argument for mercy,
particularly in Munir's case. As a result it reduced the sentence of Tokeer to 24 months' imprisonment and Munir to
12 months, suspended for two years.

In announcing the Crimes and Court Bill in 2012, the Justice Secretary further noted that householders also needed
to be protected from the stress of potential prosecution where they had acted excessively. Such persons should be
seen as victims not suspects, and police investigations of potential charges should proceed on this basis. There are
no provisions in s. 43 as to how this is to be achieved but the Ministry of Justice Circular, Use of Force in Self
Defence at Place of Residence, states that s. 43 should be considered with the revisions to the Police and Criminal
Evidence Act 1984, Code G (Arrest) which came into force on 12 November 2012.27

This not only reflects earlier Conservative policy, but also appears to be a response to certain cases. In 2009 Omari
Roberts stabbed two intruders in his mother's house. One was fatally wounded, but the other survived. As a result
Roberts was charged with murder and wounding with intent. One year later, and just before the trial was due to
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begin, the Crown Prosecution Service (CPS) dropped all charges against Roberts on the basis of new evidence
from the surviving intruder.

The most recent case is that of Andy and Tracey Ferrie who were arrested in September 2012 on suspicion of
causing grievous bodily harm for shooting and wounding two intruders on their property. They were held in custody
for two days before being released on bail. One day later, the CPS announced that the Ferries would not face any
charges, the two wounded intruders being charged with burglary.28

While there may well be further amendments which seek to limit police investigations and charges in householder
cases, the focus in this article is on the amendments to the law on self-defence. As reported, Grayling stated that
‘grossly disproportionate' force will still be against the law in England and Wales, but the bar will be higher than the
current 'proportionate’ force test.?® While there was considerable opposition to the Bill, which is discussed later, s.
43 of the Crime and Courts Bill 2013 does reflect legal developments in countries such as Australia giving the
occupant of a home the right to kill someone who has entered or remained in it without the occupant's consent:

This form of trespass differs from others insofar as a home—and what it signifies psychologically to the occupant in
terms of personal space, physical safety and security—is involved. The word ‘invasion' captures this and, indeed,
the term 'home invasion' has become commonplace in countries like Australia, the United Kingdom and the United
States ...%°

2. An Australian comparison

In Australia, the doctrine of defence of the person and defence of property is now governed by a variety of statutory
provisions. The legislation in each jurisdiction, however, is far from consistent. Tasmania, South Australia (SA),
Western Australia (WA) and Queensland have specific home invasion provisions. There is no specific home
invasion legislation in NSW, Victoria, the Australian Capital Territory (ACT), Northern Territory (NT) or the
Commonwealth. There is provision for excessive self-defence in NSW, Victoria WA and SA, but not in the ACT,
Tasmania, Queensland, the NT, nor federally. While this is clearly unsatisfactory and there is an obvious need to
seek a more common approach, this is beyond the scope of this article. The purpose here is to consider, by way of
comparison to the current UK amendments, a selection of those states which have specific provisions covering
defence of the person and defence of property in home invasion circumstances. The jurisdictions selected are SA,
Queensland and WA. NSW is also considered due to its early adoption of home invasion legislation which,
however, has now been repealed. To an extent, therefore, NSW may present as a comparative example in support
of the retention of the current UK legislation and the rejection of specific householder provisions. Having said this,
however, NSW has adopted the partial defence to murder of excessive self-defence. It is noted that both UK and
Australian law also makes provision for preventing a crime and affecting a citizens' arrest, but this is not considered
here, the focus being on the use of deadly force in circumstances of home invasion, burglary or associated
situations which give rise to a claim of defence of the person as well as property defence.

New South Wales

The law of self-defence in New South Wales is currently stated in Part 11 of the Crimes Act 1900 (NSW).
Introduced in 2001, the amendment followed a somewhat anomalous situation whereby the law on self-defence
was generally covered by the common law and two Acts, the Home Invasion (Occupants Protection) Act 1998
(NSW) and the Workplace (Occupants Protection) Act 2001 (NSW) which stated the law of self-defence for
situations of home and workplace invasion.3!

The test for self-defence is now set out in s. 418, this being judicially considered by Howie J in R v Katarzynski and
structured as a two part test, the ‘first issue is determined from a completely subjective point of view ... The second
issue is determined by an entirely objective assessment of the proportionality of the accused's response to the
situation the accused subjectively believed he or she faced'.3?
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Section 420 removes self-defence in cases concerning only protection of property or prevention of criminal trespass
where the defendant intentionally or recklessly caused death. A major amendment was s. 421 which reintroduced
excessive self-defence, but only in circumstances of defence of the person or to prevent the unlawful deprivation of
liberty, not in cases of defence of property or against trespass alone.

While decided before the 2002 amendments to the Crimes Act 1900 (NSW),3 R v Munro®* is a significant NSW
case in terms of the complexities surrounding self-defence and defence of property and the application of the then
Home Invasion (Occupants Protection) Act 1998 (NSW). In Munro, M attacked and killed the victim who lived next
door. The victim and his brother had entered M's yard armed with a cricket bat. M had disarmed the victim and
struck him with at least one blow. The victim attempted to run away, but M continued to strike him, causing the
victim to collapse. Nonetheless, M carried on the assault as well as fending off the other brother each time he tried
to intervene. The blows resulted in a skull fracture and an underlying subdural and subarachnoid haemorrhage. The
victim died approximately 24 hours after the attack.

M was charged with murder. Badgery-Parker AJ, sitting without a jury, concluded that the prosecution had not been
able to prove a 'murderous intention' beyond reasonable doubt and according M was not guilty of murder. His
Honour then noted that:

The act or acts which caused the death of Ben Prior were clearly dangerous acts in the sense in which the law uses
that term—namely that, whether the accused himself realised it or not, they were acts which any reasonable person
would realise exposed Ben Prior to a significant risk of serious injury. If in addition those acts were unlawful, then
the accused is guilty of manslaughter. The acts were unlawful unless done in lawful self-defence.3®

In this regard, the Home Invasion (Occupants Protection) Act 1998 (NSW) was applicable. In his consideration of a
defence under the Act, Badgery-Parker AJ noted that:

Its principal provisions relate to the right of an occupant of a dwelling house 'to act in self defence against an
intruder' (s 6) or to 'act in defence of any other person in the dwelling house against an intruder' (s 7) or to 'act in
defence of any property of or within the dwelling house against an intruder' (s 8) but only 'if the occupant believes
on reasonable grounds that it is necessary to do so'.3¢

While he found that the deceased was an intruder for the purposes of the Act, he concluded that the Crown had
proven that the attack had ceased and M's continued attack on the deceased had gone not only beyond a defence
under the Home Invasion (Occupants Protection) Act 1998 (NSW), but also self-defence at common law. In
dismissing M's appeal, the NSW Court of Criminal Appeal also agreed with the following reasons of Badgery-Parker
AJ in his rejection of the defence's argument as to how to define the belief of the occupant:

The significance of the words in s 9, 'having regard to the belief of the occupant' is to emphasise that the
determination which has to be made 'whether the grounds are reasonable grounds for the purposes of s 6' is a
determination about the grounds upon which the occupant himself (the actual person, not some hypothetical person
in the same position as the occupant) held the relevant belief.37

South Australia

South Australia (SA) has unique provisions with respect to self-defence and defence of property. These are set out
in ss 15, 15A, 15B and 15C of the Criminal Law Consolidation Act 1935 (SA). Section 15 sets out the provisions
regarding self-defence with s. 15(2) covering excessive self-defence. This is extended to defence of property,
prevention of criminal trespass and making or assisting in a lawful arrest under s. 15A(2), noting, however, that the
defendant must not intend to cause death (s. 15A(2) (b)). Section 15B states that there is a requirement of
reasonable proportionality for all provisions in that Division of the Act.



A Householder's Right to Kill or Injure an Intruder under the Crime and Courts Act 2013: An Australian
Comparison

Significantly, s. 15C states that reasonable proportionality does not apply in circumstances of an innocent defence
against home invasion. Home invasion is defined as 'a serious criminal trespass committed in a place of residence’.
The section says that if the defendant would have had a full defence available, but for the use of excessive force,
then in the case of a home invasion, and where the defendant genuinely believed the victim to be committing, or
have just committed, home invasion; and the defendant was not engaged in criminal misconduct; and where the
defendant was not intoxicated; and the intruder is not a police officer, then the defendant is entitled to the full
defence. The burden, however, is on the defendant to prove the matters mentioned above on the balance
properties.

While not a case involving killing, the SA Court of Criminal Appeal in Roberts v R38 is significant. In Roberts, the
victim and a number of other people, including the accused's girlfriend had been drinking over a lengthy period at a
pub and the accused's residence. Roberts, who was not part of this drinking, returned home and locked the front
door, the side gate and the garage door. When the group returned with more alcohol, Roberts refused to let them
in. After considerable yelling, Roberts let his girlfriend back in. In response, the victim threw a garbage bin at the
house smashing a window. There was subsequently an altercation between Roberts and the victim. Roberts,
however, had armed himself with a Samurai sword, and the victim was holding a bottle in his hand. During the
altercation, the victim received a serious wound to his arm. At trial, Roberts was convicted of aggravated causing
serious harm with intent to cause serious harm.3® The jury were directed as to self-defence and defence of another
under s. 15, but not home invasion under s. 15C.

In allowing his appeal and ordering a retrial, the Court of Criminal Appeal held that a direction under s. 15C should
have been given and that a failure to do so was an error of law. All the judges referred to difficulties and confusion
in terms of a direction under s. 15C, however. White J stated:

The inter-relationship between s 15, on the one hand, and s 15C appears therefore to be as follows. It is for the
prosecution to exclude as a reasonable possibility that the defendant had a genuine belief that the conduct to which
the charge relates was necessary and reasonable for a defensive purpose. If the prosecution does not exclude that
possibility then, in a case in which the victim is not a police officer acting in the course of his or her duties, it is for
the defendant to establish the circumstances giving rise to the home invasion defence under s 15C(2). If the
defendant establishes those matters, then he or she will have a complete defence, ie, the prosecution will not have
shown that the conduct was unlawful. However, if the defendant does not satisfy the trier of fact on the balance of
probabilities of the home invasion defence, it will then be for the prosecution to exclude as a reasonable possibility
that the defendant's conduct was, in the circumstances as the defendant genuinely believed them to be, reasonably
proportionate to the threat which the defendant genuinely believed to exist (at [104]).4°

So even where the defendant has not satisfied the jury on the balance of probabilities of his belief that the victim
was committing a home invasion, they must only convict when satisfied beyond reasonable doubt that the
defendant's conduct, in the circumstances as he believed existed, was not proportionate to the threat.** Where
murder is the offence charged, however, a defendant could also seek to rely on excessive self-defence under s.
15(2).

Queensland

The Criminal Code Act 1899 (QId) makes provision for self-defence under a number of provisions. Under s. 31 a
person is not criminally responsible for an act that is 'reasonably necessary in order to resist actual and unlawful
violence threatened to the person'#? or where the act is done to save himself or property and the act is reasonably
proportionate to the harm or detriment threatened.*® The provision does not apply, however, 'to an act or omission
which would constitute the crime of murder' or an offence involving an intent to cause grievous bodily harm.*
Section 271(1) allows a person to use such force which is reasonably necessary to repel an unprovoked assault.
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The limitation on this defence is that 'the force used is not intended, and is not such as is likely, to cause death or
grievous bodily harm'. Section 271(2) states, however, that if:

the assault is such as to cause reasonable apprehension of death or grievous bodily harm, and the person using
force by way of defence believes, on reasonable grounds, that the person cannot otherwise preserve the person
defended from death or grievous bodily harm, it is lawful for the person to use any such force to the assailant as is
necessary for defence, even though such force may cause death or grievous bodily harm.

In terms of defence of property, s. 267 makes it lawful:

to use force to prevent or repel another person from unlawfully entering or remaining in the dwelling, if the person
using the force believes on reasonable grounds that;

(@) the other person is attempting to enter or to remain in the dwelling with intent to commit an indictable
offence in the dwelling; and

(b) itis necessary to use that force.

In this regard, the use of deadly force will not be allowed in the defence of property only. If, however, the accused
believed it reasonably necessary to defend himself against serious violence, as well as his property, then his
conduct may be deemed lawful. In these circumstances, he may seek to rely on ss 267 and 271(2).

Sections 274-278 set out further provisions with regard to defence of property or trespass. The condition for all
these provisions is that such force must be reasonably necessary and must not do grievous bodily harm to the other
person. Where death or grievous bodily harm does result, it is apparent that reliance cannot be placed on these
provisions.

In R v Cuskelly, C argued with the victim who had been yelling abuse from the street. C then heard the victim
coming up the stairs to his apartment, continuing to make threats. He obtained two knives and stepped outside the
apartment and into the stairwell, where he confronted the victim and stabbed him to death. C was tried and
convicted for murder, the trial court judge only directing the jury on the basis of self-defence under ss 271 and 272,
but not s. 267 (defence of a dwelling). In allowing the appeal and ordering a retrial on the basis that s. 267 was
relevant, Keane JA described s. 267 as giving 'effect to a policy of the law which recognises the legitimate use of
force to defend hearth and home and to prevent the commission of offences by others in one's home'.#é At his retrial
for murder, the jury found C not guilty of murder, but guilty of manslaughter. The trial judge, Mullins J, noted,
however, that it had been a gross over-reaction by C:

'All you had to do was close your front door," she said.

However, Justice Mullins noted that Cuskelly had got a medical kit and tried to help Carr who was bleeding
profusely.

She said she accepted the jury would have convicted Cuskelly on the basis he deliberately stabbed Carr but at the
time Cuskelly was too intoxicated to form the necessary intent to cause death or grievous bodily harm.4”

Western Australia

The law relating to self-defence in Western Australia (WA) is set out in s. 248 of the Criminal Code (WA).*8 This is
similar to the Queensland provisions, but the WA Code makes provisions for a partial defence to murder of
excessive self-defence.*® In addition, s. 244 sets out a specific and detailed defence against home invasion. This
allows an occupant to 'use any force or do anything else that the occupant believes, on reasonable grounds, to be
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necessary' to defend against a home invader entering the dwelling or an associated place or defend against
violence used by a home invader. The term associated place is defined to mean 'any place that is used exclusively
in connection with, or for purposes ancillary to, the occupation of the dwelling' and any common areas between two
or more dwellings in a building or group of buildings.

Section s. 244(1A) removes the availability of the defence where the occupant uses force intended or likely to
cause death unless the occupant believes the home invader is or is likely to use violence.

Like Queensland, the WA Code also sets out various provisions regarding the defence of property (ss 251-
256).The proviso is 'that the force used is not intended, and is not such as is likely, to cause death or grievous
bodily harm to the person in possession'.

While there have been a few cases where there was a very tenuous claim of a defence under s. 244,50 there are no
reported cases of where a householder has killed or injured an intruder found in the home during a burglary or as
part of an actual home invasion. As such there are no WA cases which shed any light on the application of these
provisions.

3. Getting the balance right

The law has long recognised that householders should be entitled special protection. Lambeth suggests such
recognition dates back to a passage of Moses in the Book of Exodus.?! Both Blackstone®2 and Hale®3 recognised
the special case of a person being attacked in his or her home, the former being at 'pains to specify that the
situation of a person in his home was unlike that of a person assaulted in a public place'.>* As a New York judge
once said, [f]light is for sanctuary and shelter, and shelter if not sanctuary, is in the home'.%>

The authors do not doubt that householders are entitled to certain protections at law when defending against an
intruder. The questions to be considered below are what should be the appropriate legislative response to
recognise that entitlement and whether the amendments contained in s. 43 of the Crime and Courts Act 2013 are
an example of an appropriate legislative response.

Those who opposed the 2012 Bill stated at the time that the existing provisions of s. 76 of the Criminal Justice and
Immigration Act 2008 were sufficient to protect the householder who acted excessively. Not surprisingly, the
Shadow Justice Minister, Lord Beecham, stated that the proposed amendment would only confuse the present law,
there being no clarity in the difference between disproportionate force and grossly disproportionate force.5¢ Both the
Bar and Law Society also stated that the then existing s. 76 was working well, a sentiment also echoed by the Lord
Chief Justice.5” Such opposition has been consistent ever since the policy appeared in the Conservative Party's
election manifesto. In 2010, the chairman of the Criminal Bar Association, Paul Mendelle QC, stated that the law as
it currently stood was working 'perfectly well and was well understood by juries'. In his view the proposed changes
would promote vigilantism and sanction 'extrajudicial execution'. He also noted 'that the change could also make
householders less safe' because burglars may well arm themselves in response to knowing that a householder
could use deadly force against them.58

While prior to the drafting of Bill, an Editorial in the Criminal Law Review made comments regarding the Hussain
case and the then Conservative Party Opposition's proposals:

A great virtue of the reasonableness standard is that it can be applied flexibly and appropriately in different
contexts. It is not at all apparent that a 'grossly disproportionate' standard would be appropriate for all these
contexts, even assuming that a case could be made for its application to domestic burglary. Different laws of self-
defence for different social settings would then present nightmares of definition, to say nothing of the acute policy
issues that would be raised. The present law works and is fair. It should be left alone.5®

Others opposing the Bill also pointed to two Crown Prosecution Service publications: Householders and the Use of
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Force against Intruders; Legal Guidance: Self-defence and the Prevention of Crime.5° Both of these publications set
out the rights and responsibilities of those who are confronted by an intruder in their home under s. 76.

An alternative verdict of manslaughter is also available where a householder intentionally kills an intruder using
excessive force. Under s. 54 of the Coroners and Justice Act 2009 murder may be reduced to manslaughter by way
of a loss of self-control triggered by a fear of serious violence.®! To an extent this reflects the partial defence of
excessive self-defence.

Australia and England have, however, often been divided in their recognition of a rule of excessive self-defence. As
noted above, a number of Australia jurisdictions now make statutory provision for this partial defence. In addition to
this partial defence, SA and WA also have specific home invasion provisions. The UK, on the other hand, has
steadfastly rejected excessive self-defence. In an appeal from the Jamaican Supreme Court, the Privy Council in R
v Palmer®? rejected the principle of excessive self-defence, saying a person who acts in excessive self-defence has
no defence and is guilty of murder unless there it could not be proven that the accused intended to kill or inflict
grievous bodily harm or, if there were such evidence, that there was provocation. In the same year, Palmer was
approved and followed by the UK Court of Appeal in R v McInnes.53

This was reflected in Martin, where the Court of Appeal stated:

What has been the subject of debate is whether a defendant to a murder charge should be convicted of murder if
he was acting in self-defence but used excessive force in self-defence. It is suggested that such a defendant should
be regarded as being guilty of manslaughter and not murder. He would not then have to be sentenced to life
imprisonment but usually instead to a determinate sentence the length of which would be decided upon by the
judge, having regard to the circumstances of the offence. If it is thought that this should be the law then the change
would have to be made by Parliament. It was not even suggested on this appeal that it would be open to this court
by judicial decision to bring about such a change.®

There has been no such proposal for legislative change in the UK, and in 2004, the Law Commission in its Final
Report on Partial Defences to Murder®® rejected excessive self-defence in favour of their reformulated provocation
defence.®

While there is an obvious relationship between circumstances of excessive self-defence and householder cases, a
full consideration of the arguments for and against the adoption of this partial defence would significantly extend the
scope of this article. As such, this must await subsequent analysis. Having said this it is of some interest to note
again the case of Martin. Had this case occurred today, Martin could have raised a partial defence under s. 54 of
the Coroners and Justice Act 2009 by way of a loss of self-control triggered by a fear of serious violence.®’ If there
were no apparent loss of control, however, then this defence would fail.58 If the provisions of s. 76 of the 2008 Act,
as amended by s. 43 of the Crime and Courts Act 2013, had governed Martin, the outcome could have been
significantly different with the possibility of an acquittal.

There may be some who would support this outcome, but at trial Martin's defence of self-defence was rejected by
the jury. On appeal his conviction for murder was only reduced to manslaughter based on ‘fresh evidence' of
diminished responsibility. The possibility that the amendments to the 2008 Act could now potentially lead to an
acquittal of someone killing in circumstances similar to those in Martin would, however, be abhorrent to most. To
what extent was Martin's conduct only disproportionate or grossly disproportionate? Under s. 76 of the 2008 Act, as
amended, disproportionate force in a householder case will now be reasonable in the circumstances as the
householder believes them to be and will only be unreasonable if grossly disproportionate. In this sense, s. 76, as
mended by s. 43 of the 2013 Act, is ill-conceived and vague to the extent that the previous s. 76 is to be preferred.
But there is an argument for reform. In commenting on the previous s. 76, Smith and Hogan's Criminal Law saw it
as a very strange provision, 'merely partially restating the common law'.5°

By way of comparison with the previous s. 76, Yeo has called for changes to be made to Canadian criminal defence
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law in circumstances where an occupant kills a home invader. In his view the relevant current provisions of the
Canadian Criminal Code and their interpretation by the courts are too narrow.” The current law, he stated, as with
existing law reform proposals, differentiated between allowing an occupant either a defence of the person, where an
intention to kill was conditionally allowed, or a defence of property where evidence of such an intention would
preclude any such defence.”> What was necessary was an approach which recognised a combination of the two
due to the special circumstances of home invasion. Yeo recommended that Canada look to overseas legal
examples such as s. 244 of the Criminal Code (WA).

According to Yeo, changes to the current Canadian Criminal Code along the lines of s. 244 of the Criminal Code
(WA) would be modest, but were attractive because they struck a balance between two extremes:

of permitting a defence only when the home occupant was threatened with death or grievous bodily harm by the
trespasser (which appears to be our present law) and of permitting the defence where there was no threat of bodily
harm whatsoever (which is the law in some foreign countries).”?

The other characteristic of s. 244, as well as other Australian home invasion provisions, is the protection they
attempt to build into the legislation so as to guard against killing just in defence of property or where there is
minimal threat to the person. Having said this, they also acknowledge the extreme nature of a home invasion
situation and the ability of the resident to make judgements in such circumstances.

Under s. 15C of the Criminal Law Consolidation Act 1935 (SA), noted above, the requirement of reasonable
proportionality is waived in cases of home invasion, but only where the resident establishes, on the balance of
probabilities, that he or she 'genuinely believed the victim to be committing, or to have just committed, home
invasion'.”®

In his Second Reading speech to the enactment of this new provision in 2003, the Attorney-General for South
Australia explained the home invasion amendments as follows:

The Government believes that the law of self-defence should be changed to provide that, in a case where an
innocent occupier genuinely believes that he or she is defending himself or herself from the commission of an
offence of aggravated serious criminal trespass in a residential building occupied by them, then, as a general rule,
he or she may use such force in defence of his or her person or property as he or she genuinely believe to be
proportionate to the threat that they genuinely believe that they face.”

As detailed earlier, s. 267 of the Queensland Criminal Code, allows a resident to use force where he or she
believes it is necessary, on reasonable grounds to prevent a person from 'attempting to enter or to remain in the
dwelling with intent to commit an indictable offence in the dwelling'.”> Deadly force, that is force which intended, or
is likely, to cause death or grievous bodily harm, can only be used, however, where:

the nature of the assault is such as to cause reasonable apprehension of death or grievous bodily harm, and the
person using force by way of defence believes, on reasonable grounds, that the person cannot otherwise preserve
the person defended from death or grievous bodily harm ...76

This is similar to s. 244(1A) of the Criminal Code (WA) which prohibits the use of deadly force unless the occupant
believes, on reasonable grounds, that the home invader is or is likely to use violence against a person in the home.
This subsection was inserted in 200877 in response to a 2007 report into the law of homicide by the Law Reform
Commission of Western Australia.”® In this report, the Law Reform Commission of Western Australia highlighted a
number of potential dangers with the then existing s. 244. The Commission noted, for example, that:

Thus, it is possible for a person to rely upon the defence against home invasion in circumstances where the
occupant believes on reasonable grounds that a person (who may actually be outside the boundaries of the
property) intends to steal a car from the driveway. If the occupant believes on reasonable grounds that it was
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necessary to use lethal force to prevent the home invader from entering the property then the occupant may be
acquitted. It is not necessary under s244 for the actual force used to be objectively reasonable.”

Further protection is also provided under s. 244(2) which states that the occupant must also have reasonable
grounds for believing that the victim is a home invader. These include a belief that the person (a) intends to commit
an offence; or (b) is committing or has committed an offence, in the dwelling or on or in an associated place.®

Conclusion

Section 76 of the Criminal Justice and Immigration Act 2008, as amended by s. 43 of the Crimes and Court Act
2013, seeks to provide legal protection to householders who use force against intruders in their own home. It is the
product of significant policy-driven lobbying and several high-profile cases where householders have been
prosecuted after using force against a home invader.

In the Australian context, such legislation is not novel or unique, with a majority of states having some legislation
directed towards householder cases. A majority of jurisdictions also provide for a partial defence of excessive self-
defence. The form and nature of that legislation differs between states, and we have presented four of those states
above.

Apart from those statutory examples of householder recognition, the common law has also recognised the sanctity
of a person's home, and made certain allowances in such cases, such as the non-requirement to demonstrate
retreat before resorting to self-defence. Unlike those provisions in Australia, however, which provide a partial
defence to murder, or legislate generally to provide a defence of excessive self-defence, the amendments under
discussion provide a complete defence to a charge of murder in cases of disproportionate, but not grossly
disproportionate force. That kind of amendment is both unprecedented in the UK and Australia and presents an
unpredictable, vague and potentially dangerous legal test for parties and juries.

The amendments are not only vague in terms of disproportionate force, but also in terms of the circumstances of a
so-called 'householder case'. To date this appears to have escaped specific criticism by those opposed to the
amendments, the focus being on the distinction between disproportionate and grossly disproportionate force. The
only apparent requirement for a case to be deemed a 'householder case' is that it must occur in or partly in a
building, or part of a building, that is a dwelling, the householder is not himself or herself a trespasser in that
dwelling at the time the force is used, and at that time the householder believed the victim to be in, or entering, the
building or part as a trespasser.81 As such, there appears to be no apparent requirement that the householder be
attacked or threatened with violence.

The explanatory Circular released by the Ministry of Justice on 26 April 201382 provides little if any guidance with
regard to the interpretation of the new provisions. It notes the reasons and need for change which the authors
support, but the key consideration of the distinction between disproportionate and grossly disproportionate force is
lacking. There appears to be some attempt to explain how s. 43 will operate by reference to a hypothetical, the facts
of which are cause for concern. What is described is a case involving a householder who gets into a fight with an
intruder armed with a knife. The householder gets the upper hand and the intruder drops his weapon and attempts
to flee. The householder, however, continues to strike the intruder who is rendered unconscious. Section 76, as
amended, it is said would now mean that the householder would not be guilty of assault. With due respect, the
householder would not have been liable under the previous provisions of s. 76. The cases that have been the
impetus for the amendments have not been about knocking an intruder unconscious, but have involved death and
grievous bodily harm. Reference is made to the future publication of guidelines by the Crown Prosecution Service,
but the overriding feeling in relation to s. 76 is that it is fundamentally flawed.
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